Slip Op. 01 - 85
UNI TED STATES COURT OF | NTERNATI ONAL TRADE

- - - - - - - - - - - - - - - - - - _X
NORTH AMERI CAN FOREI GN TRADI NG CORP. , :
Pl ai ntiff,
V. : Court Nos. 81-09-01205-S-1
82-04- 00531-S
: 85-04-00470
THE UNI TED STATES, 88-02-00074
Def endant . '
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Menor andum

[ Upon cross-notions, sumary judgnent
in part for the defendant.]

Deci ded: July 10, 2001

Fitch, King & Caffentzis (Richard C. King) for the plaintiff.

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph
|. Li ebman, Attorney in Charge, Conmercial Litigation Branch, G vil
Division, U S. Departnent of Justice (James A. Curley); and Ofice
of the Assistant Chief Counsel, U 'S. Custons Service (Karen P.
Bi nder and Edward N. Maurer), of counsel, for the defendant.

AQUI LI NO, Judge: By stipul ati on dated Decenber 2000, the
parties agreed (with the consent of the court) to add action No.
82-04-00531-S to the above-nunbered matters enconpassing issues
|l eft over from a generation of protest and litigation involving
sundry ti nepi eces designed to track Earth's rotationinto this 21st
century, if not dimnish or avoid the reach of the Tariff Act of

1930, as anmended. E.g., Texas Instrunents Inc. v. United States,
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82 Cust.Ct. 272, C. D. 4810, 475 F. Supp. 1183 (1979), aff'd, 67 CCPA
59, C. A D 1244, 620 F.2d 269 (1980); Texas Instrunments Inc. V.

United States, 82 Cust.Ct. 287, C. D. 4811, 475 F. Supp. 1193 (1979),

aff'd, 67 CCPA 57, C A D 1243, 620 F.2d 272 (1980); Texas
Instrunents Inc. v. United States, 1 CT 236, 518 F.Supp. 1341

(1981), aff'd, 69 CCPA 136, 673 F.2d 1375 (1982); Belfont Sales

Corp. v. United States, 11 CI T 541, 666 F. Supp. 1568 (1987), reh'g
denied, 12 CIT 916, 698 F.Supp. 916 (1988), aff'd, 878 F.2d 1413
(Fed.Cir. 1989); Marcel Watch Co. v. United States, 16 CIT 474, 795

F. Supp. 1199 (1992), aff'd, 11 F.3d 1054 (Fed.Cir. 1993); Wrld
Forum Watch, Ltd. v. United States, 20 CIT 890, reh'qg denied, 20

CT 1205 (1996), rev'd, 121 F.3d 727 (Fed.Gr. 1997).
Horol ogi cal |l y, the goods at bar in these four actions, which remain
predi cated upon entries into the United States nmany noons ago, are

"cl ocks" rather than "watches".

I

Plaintiff's conplaint in the first-nunbered action, for
exanple, was that all of its merchandi se was properly classified
under item 688.45 of the Tariff Schedules of the United States
("TSUS") ("Electrical articles and electrical parts of articles,
not specially provided for . . . OGher . . . . . . 5.3%ad val.")
as opposed to the classification by the U S. Custons Service under
TSUS Schedule 7, including item 715.15 ("Cocks: Wth watch
nmovenents; or with clock novenents nmeasuring | ess than 1.77 i nches

inwidth"), with the rates of duty 12.7 percent ad val oremon the
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casing plus 36 cents on the novenents. In addition to standing by
this Custons classification, defendant's answer asserts four
"contingent counterclains” and a "fifth contingent claim under
TSUS itenms 715.15, 720.06 and 720.34; 715.15, 720.14 and 720. 34;
715.31; or 715.51; or 678.50 "[i]f the Court finds that the
i mported nerchandise was not correctly classified under itens

760. 05, 774.55 and 715.15, TSUS"''.

Subsequent to the comrencenent of the above-Ilisted

actions and to such joinder of issue, the courts in Marcel Watch

Co. v. United States, supra, resolved the electric/tronic-cl ocks-

classification controversy essentially inthe governnent's favor --
incontrast with their decisions in the protracted controversy over
i mported el ectronic wistwatches at issue, for exanple, in Belfont

Sales Corp. v. United States, supra. In fact, that watch action

was pl eaded as a predicate to plaintiff's conplaints herein.? That
judicial settlenment of issues has brought forth a notion by the
def endant for summary judgnent, praying that plaintiff's conplaints

be dismissed; that its second contingent counterclaimbe granted?®

! Defendant's Answer in Court No. 81-09-01205-S-1, p. 2. The
effect of grant of one or nore of these alternative, contingent
counterclains would be to increase the duties owed by the
plaintiff.

> See, e.g., plaintiff's conplaint in Court No. 81-09-01205-S-
1, paras. 15, 16.

® The "United States concedes that the novenent shoul d not be
classified under item 720.02, but rather . . . under 720.14, TSUS,
t he second alternative classification asserted in the counterclai m
inits answer." Defendant's Brief, p. 4.
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that the subject clocks, including their novenents and cases be
reliquidated under TSUS itens 715.15, 720.14 and 720. 34; and that

plaintiff pay to the defendant the increase in duty
assessed upon reliquidation of the inported merchandi se
which is subject to the counterclaim including interest
in accordance with 28 U.S. C. § 1961(a) and (b), fromthe
dates the answers asserting the counterclains were filed
until the date the duties are paid .

The notion i s acconpani ed by an obligatory statenment of facts as to
whi ch the novant contends there is no genuine issue to be tried.

It represents, in pertinent part:

1. The inported nerchandise . . . . consists of a
gquartz analog clock, two ball-point pens, and a stand
that has holders for the pens and a slot into which the
cl ock may be inserted. The cl ock may be renoved fromthe
hol der and used separately.

2. Each of these three elenents of the nerchandi se
retains its separate nane, use, and character in the
imported nerchandise and is not subordinated to the
identity of the conbination

3. Each of these three elenents is classifiable
separately.

* * *

9. Only the clock portion of the inported nmer-
chandise is in issue in this case.

10. The cl ock portion of the nmerchandi se contains a
novenent neasuring less than 1.77 inches in width and
nore than one-half (0.5) inchin thickness. The novenent
is a clock novenent for tariff purposes.

11. The val ue of the npvenent is over $2.25 but not
over $5 each

12. The novenent is neither "Constructed or desi gned
to operate for over 47 hours w t hout rew nding” nor "Not
constructed or designed to operate for over 47 hours
wi thout rewinding,” within the nmeaning of the superior
headings to itenms 720.06 through 720.09 and 720.02
t hrough 720.04, TSUS, respectively.
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13. If inported separately, the nmovenent would be
properly classifiable as other clock novenents, val ued
over $2.25 but not over $5, under item 720.14, TSUS
dutiable at 34 cents each plus 14.8% ad val., plus 5.7

cents for each jewel, if any.

14. The case is a clock case and, if inported
separately, would be properly classifiable as "d ock
cases . . . Oher . . . Oher" under item 720.34, TSUS

dutiable at 12. 7% ad val .

15. The cl ock portion of the nerchandi se (including
the case) is dutiable at 34 cents each plus 14.8% ad
val., plus 5.7 cents for each jewel, in the novenent,
plus 12. 7% ad val . for the case.

The plaintiff responds with a cross-notion for summary
j udgnent ,

di smssing Court No. 85- 04- 00470, and overruling
defendant's clains for pre-judgnment interest as to all
entries; and further ordering that entries 80-135546, 80-
135693, 80-135929, and 81-782106 . . . be reliquidated
.. . With duties on the "novenents" under |tem 720. 14,
TSUS, at 34¢ each plus 14.8% ad val., as clainmed by
def endant .

The plaintiff admts paragraphs 1 through 14 of Defendant's
St at enent of Facts Not in Dispute, quoted in part above, and offers
the foll ow ng factual avernents of its own:

15. Entry 81-179819, dated 4/16/81, was |iqui dated
on 6/11/82, nore than one year after entry, and tinely
prot ested under protest 1001-2-009191.

16. The sanme entry was subsequently protested under
protest 1001-2-009820, which also covered the sane
category of nerchandise (pens) as was covered by the
first protest, 1001-2-009191.

17. Protest 1001-2-009191 was approved, and the
entry was reliquidated on 4/25/83.

18. No further protest was filed subsequent to the
reliquidation.
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19. Sunmons No. 85-04-00470 was filed against the
second protest.
Plaintiff's Statenment of Material Facts Not in D spute. Paragraphs
18 and 19 are admtted by the defendant wi thout reservation;
paragraph 17 is admtted, subject to the claim that the only
category of merchandi se covered by the specified protest was pens,
whi | e defendant’'s adm ssi on of paragraph 16 is conditioned upon an
avernment that the second nunbered protest covered categories in
addition to pens, including quartz clocks, novenments and cases.’
Finally, the defendant denies that entry 81-179819 was | i qui dated
more than one year after entry®, and it proffers nore facts. See

general ly Defendant's Additional Statenent of Material Facts Not in
Di sput e.

A

This court has perused the foregoi ng subm ssions and t he
witten |egal argunents presented in conjunction therewith and
concurs in the parties' fundanental position that the above-listed
actions are now susceptible to disposition by sunmmary judgnent.
That is, there are no material facts as to which there exists a
genuine issue to be tried within the neaning of CIT Rule 56(h), as
anended January 25, 2000.

The court's jurisdiction to decide the cross-notions is

pursuant to 28 U S.C. 88 1581(a) and 2631(a).

* See Defendant's Response to Plaintiff's Statenment of

Mat erial Facts Not in Dispute.

®> See id., para. 15.
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|1
To address plaintiff's nmotion first, in the light of

Marcel Watch Co. v. United States, supra, the court concurs that

entries 80-135546, 80-135693, 80-135929, 80-711255, 81-179819 and
81- 782106, which formthe basis of three of the nunbered actions
herein, can be reliquidated under itens 715.15, 720.14 and 720. 34
of the TSUS in effect on their respective dates.

As for the fourth-nunbered action, the plaintiff takes
the position that this court "has no jurisdiction over Court No.
85- 04- 00470, covering protest 1001-2-009820"° since it clains to
have filed two protests for entry no. 81-179819 for the sane
category of nmerchandise. |Its first protest was approved and led to
a refund of duties paid on pens. Plaintiff's second protest,
concerning the classification of the inported articles in their
entirety, was denied. The plaintiff now argues that the second
protest was invalid because it involved the sane nmerchandi se as the
first. See Plaintiff's Menorandum pp. 2-3. The governing statute
provi ded that only

one protest may be filed for each entry of nerchandi se,
except that where the entry covers nerchandise of

di fferent categories, a separate protest may be filed for
each category.

® Plaintiff's Menorandum p. 2. Plaintiff's conplaint
requested reliquidation of any novenents at 5.3 percent ad val orem
a lower rate than that liquidated initially (36¢ each). However,
the holding in Marcel Watch Co. v. United States, 16 CIT 474, 795
F. Supp. 1199 (1992), aff'd, 11 F.3d 1054 (Fed.Cr. 1993), favors
reliquidation at 34 cents each plus 14.8 percent ad val orem-- or
nore than that already paid. |If the court's jurisdiction has not
attached to the entry in question, of course it could not direct
Custons to reliquidate at the higher rate.
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19 U S.C. 81514(c)(1). See also Webcor Electronics v. United

States, 79 Cust.Ct. 137, 442 F.Supp. 95 (1977). Hence, while two
protests nmay not be filed for the sanme category of nerchandise, "it
is clear that [the statute] permits inporters to file separate
protests where the entry covers nerchandise of different

categories". Munox Corp. d/o Berkey Photo, Inc. v. United States,

77 Cust.Ct. 110, 111 (1976).

The def endant points out that the approved first protest
was only for the "refund of duty paid on pens . . . manufactured in
the U S.A". Defendant's Additional Statenent of Material Facts
Not in Dispute, para. 18, quoting Protest No. 1001-2-009191 (Aug.
24, 1982). The protest referred to in Court No. 85-04-00470 does
not involve duties levied on those Anerican pens. I nstead, it
st ates:

Protest is hereby made agai nst your classification

and assessnment of duties on quartz clocks under item

715. 15, TSUS, with duty on the "novenents" at the rate of

34¢ each under item 720.02, TSUS, or on "cases" at the

rate of 11% ad val. under item 720.34, TSUS, or on pens

at the rate of 1.7¢ each + 11.5% ad val
Protest No. 1001-82-009820 (Sept. 9, 1982). Wile the second pro-
test does refer to the pens, it is evident fromthe conplaint in
Court No. 85-04-00470 that the controversy 1is over the
classification of the clocks. That is, the court cannot and
therefore does not find that the second protest duplicated the
first one. Accordingly, the court concludes that the second

protest was properly filed, and jurisdiction pursuant to 28 U. S. C.

88 1581(a) and 2631(a) has therefore attached.
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11
The plaintiff argues that the award of prejudgnent
interest to the governnent upon reliquidation would be inproper
since statutory anendnents providing for such interest were not
enacted until after the entries had been filed, |iquidated and
protested. It also clains that it has not incurred any contract ual

l[iability which woul d necessitate an award of such interest.

The defendant responds that an award of prejudgnent
interest would be appropriate for two reasons: (a) although the
plaintiff was notified of defendant's expectation of additiona
duties and interest on the clocks when the answers wth
counterclaims were served and filed and their correct

classification was decided by Mircel Witch Co., supra, the

plaintiff did not tinely acqui esce under those circunstances; and
(b), in the absence of an award, the plaintiff will have enjoyed an
interest-free loan on the difference in duties due onits entries.
See Defendant's Opposition to the Cross-Mtion for Sumary
Judgnent, and Reply Brief in Support of Its Mtion for Summary
Judgnent, p. 5.

It is well-settled that, in the absence of statutory
authority, prejudgnent interest may be awarded in the sound

di scretion of the court. E.g., United States v. Inperial Food

| nports, 834 F.2d 1013, 1016 (Fed.C r. 1987); Rheem Metal urgica

S A._v. United States, 21 CT 963, 966, 978 F.Supp. 333, 336

(1997), aff'd, 160 F.3d 1357 (Fed.Cr. 1998). Typi cally, such



Court No. 81-09-01205-S-1 etc. Page 10

awar ds have been governed by consi derations of equity and fairness.

See, e.g., United States v. Inperial Food Inports, 834 F.2d at

1016, quoting United States v. Goodnan, 6 CI T 132, 140, 572 F. Supp.

1284, 1289 (1983). When the anmount of damages has been uncertain,
however, courts have denied that kind of an award. See, e.g.,

Eastern Air Lines, Inc. v. Atlantic Richfield Co., 712 F.2d 1402,

1410 (Tenp. Enmer. Ct. App.), cert. denied, 464 U S. 915 (1983).

The cl assification of the kind of clocks herein remai ned
genuinely controverted at least until the final appeal in the
linchpin case Marcel. And the plaintiff did alter its approach to
focus on its procedural stance unrelated to its classification
claim once the court of appeals had concluded that substantive
matter. And the defendant now admts to having msclassified the
nmovenent (s). In short, inthe interest of laying this potentially-
eternal litigation equitably to rest, given the shortcom ngs of
record on all sides the court declines to exercise its prerogative

of awardi ng any prejudgnent interest at this tine.

|V
Inlight of the foregoing, defendant’'s notion for sunmary
j udgnment shoul d be granted to the extent that all of the entries at
i ssue herein be reliquidated under TSUS itens 715.15, 720.14 and
720.34. Judgnments will enter accordingly.

Deci ded: New York, New York
July 10, 2001

Judge



Slip Op. 01-85 Errata

North Anerican Foreign Trading Corp. v. United States
Court No. 81-09-01205-S-1 etc.

The word "classified" at the end of Iine 17 on page 2

shoul d better be "classifiable".

Del ete "81-179819" fromline 3 on page 7.

Change the protest nunber in |line 21 on page 8 to 1001-
2-009820.

Dat ed: New Yor k, New York
July 11, 2001



